














       Immigrant Defense Project 
Suggested Approaches for Representing a Noncitizen in a Criminal Case* 

Below are suggested approaches for criminal defense lawyers in planning a negotiating strategy to avoid negative immi­
gration consequences for their noncitizen clients. The selected approach may depend very much on the particular im­
migration status of the particular client. For further information on how to determine your client’s immigration status, refer 
to Chapter 2 of our manual, Representing Noncitizen Criminal Defendants in New York (4th ed., 2006). 

For ideas on how to accomplish any of the below goals, see Chapter 5 of our manual, which includes specific strategies 
relating to charges of the following offenses: 

◆ Drug offense (§5.4) 
◆ Violent offense, including murder, rape, or other sex offense, assault, criminal mischief or robbery (§5.5) 
◆ Property offense, including theft, burglary or fraud offense (§5.6) 
◆ Firearm offense (§5.7) 

1. If your client is a LAWFUL PERMANENT RESIDENT: 3. If your client is ANY OTHER NONCITIZEN who might 
be eligible now or in the future for LPR status, asylum, 
or other relief: ➢ First and foremost, try to avoid a disposition that triggers 

deportability (§3.2.B) 

➢ Second, try to avoid a disposition that triggers 
inadmissibility if your client was arrested returning from 
a trip abroad or if your client may travel abroad in the 
future (§§3.2.C and E(1)). 

➢ If you cannot avoid deportability or inadmissibility, but 
your client has resided in the United States for more 
than seven years (or, in some cases, will have seven 
years before being placed in removal proceedings), try 
at least to avoid conviction of an “aggravated felony.” 
This may preserve possible eligibility for either the relief 
of cancellation of removal or the so-called 212(h) waiver 
of inadmissibility (§§3.2.D(1) and (2)). 

➢ If you cannot do that, but your client’s life or freedom 
would be threatened if removed, try to avoid conviction 
of a “particularly serious crime” in order to preserve 
possible eligibility for the relief of withholding of 
removal (§3.4.C(2)). 

➢ If your client will be able to avoid removal, your client 
may also wish that you seek a disposition of the criminal 
case that will not bar the finding of good moral 
character necessary for citizenship (§3.2.E(2)). 

IF your client has some prospect of becoming a lawful 
permanent resident based on having a U.S. citizen or law­
ful permanent resident spouse, parent, or child, or having 
an employer sponsor; being in foster care status; or being a 
national of a certain designated country: 

➢ First and foremost, try to avoid a disposition that triggers 
inadmissibility (§3.4.B(1)). 

➢ If you cannot do that, but your client may be able to 
show extreme hardship to a citizen or lawful resident 
spouse, parent, or child, try at least to avoid a controlled 
substance disposition to preserve possible eligibility for 
the so-called 212(h) waiver of inadmissibility 
(§§3.4.B(2),(3) and(4)). 

➢ If you cannot avoid inadmissibility but your client 
happens to be a national of Cambodia, Estonia, 
Hungary, Laos, Latvia, Lithuania, Poland, the former 
Soviet Union, or Vietnam and eligible for special relief 
for certain such nationals, try to avoid a disposition as 
an illicit trafficker in drugs in order to preserve possible 
eligibility for a special waiver of inadmissibility for such 
individuals (§3.4.B(5)). 

IF your client has a fear of persecution in the country of 
removal, or is a national of a certain designated country to 
which the United States has a temporary policy (TPS) of not 
removing individuals based on conditions in that country: 

➢ First and foremost, try to avoid any disposition that 
might constitute conviction of a “particularly serious 
crime” (deemed here to include any aggravated felony), 
or a violent or dangerous crime, in order to preserve 
eligibility for asylum (§3.4.C(1)). 

➢ If you cannot do that, but your client’s life or freedom 
would be threatened if removed, try to avoid conviction 
of a “particularly serious crime” (deemed here to include 
an aggravated felony with a prison sentence of at least 
five years), or an aggravated felony involving unlawful 
trafficking in a controlled substance (regardless of 
sentence), in order to preserve eligibility for the relief of 
withholding of removal (§3.4.C(2)). 

➢ In addition, if your client is a national of any country for 
which the United States has a temporary policy of not 
removing individuals based on conditions in that 
country, try to avoid a disposition that causes ineligibility 
for such temporary protection (TPS) from removal 
(§§3.4.C(4) and (5)). 

2. If your client is a REFUGEE or PERSON GRANTED ASYLUM: 

➢ First and foremost, try to avoid a disposition that triggers 
inadmissibility (§§3.3.B and D(1)). 

➢ If you cannot do that, but your client has been 
physically present in the United States for at least one 
year, try at least to avoid a disposition relating to illicit 
trafficking in drugs or a violent or dangerous crime in 
order to preserve eligibility for a special waiver of 
inadmissibility for refugees and asylees (§3.3.D(1)). 

➢ If you cannot do that, but your client’s life or freedom 
would be threatened if removed, try to avoid a 
conviction of a “particularly serious crime” in order to 
preserve eligibility for the relief of withholding of 
removal (§3.3.D(2)). 

* References above are to sections of our manual. See reverse ➤

8 of 16 Law Office of Brian Conry wrongfullydeported.com


















	Padilla_Advisory_IDP(2).pdf
	ImmigrationConsequencesChecklist - IDP Version.pdf
	AppendixB 4 6 10.pdf

