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of fact remain with respect to Travelers’
eighth affirmative defense.  Summary
judgment on Travelers’ eighth affirmative
defense is therefore denied.

IT IS ORDERED that Barnard’s mo-
tion for partial summary judgment (Doc.
30) is GRANTED IN PART AND DE-
NIED IN PART. Barnard’s motion is
GRANTED to the extent it seeks a judi-
cial declaration that the Policy provides
coverage for damage to the right of way.
Barnard’s motion is also GRANTED with
respect to Travelers’ first and fourth affir-
mative defenses.  Barnard’s motion is DE-
NIED in all other respects.

IT IS FURTHER ORDERED that
Travelers’ first and fourth affirmative de-
fenses are STRICKEN.

IT IS FURTHER ORDERED that
Travelers’ motion for partial summary
judgment (Doc. 45) is DENIED.
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Background:  Aliens brought putative
class action against Department of Home-
land Security (DHS) and Department of
Justice (DOJ) officials, challenging their
arrest and detention without bond hear-
ings pending resolution of removal pro-
ceedings, pursuant to the mandatory de-
tention provision of the Immigration and
Nationality Act (INA). Aliens moved for

class certification and for a preliminary
injunction, and officials moved to dismiss.

Holdings:  The District Court, Richard A.
Jones, J., held that:

(1) mandatory detention provision of INA
unambiguously required DHS to take
alien into custody immediately upon
the end of his non-DHS criminal custo-
dy, and

(2) class certification was warranted.

Motions granted in part, and denied in
part.

1. Statutes O1091, 1343
The interpretation of a statute is a

question of law whose answer begins with
an examination of the plain meaning of the
statute.

2. Statutes O1091, 1122
Words in a statute take on their ordi-

nary, contemporary, common meaning, un-
less the statute otherwise defines them.

3. Statutes O1153
A court must read the words of a

statute in their context and with a view to
their place in the overall statutory scheme.

4. Statutes O1108
If the statutory language is unambigu-

ous, and the statutory scheme is coherent
and consistent, that is the end of the
court’s interpretative inquiry.

5. Administrative Law and Procedure
O431, 432

A court owes no deference to any
administrative agency’s statutory interpre-
tation unless the statute fails to clearly
express the intent of Congress.

6. Aliens, Immigration, and Citizenship
O470, 480

Mandatory detention provision of Im-
migration and Nationality Act (INA),
which required detention by the Depart-
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ment of Homeland Security (DHS) of alien
who was convicted of a listed crime with-
out bond hearing pending resolution of
removal proceedings, when that alien was
released, unambiguously required DHS to
take alien into custody immediately upon
the end of his non-DHS criminal custody,
and did not allow the DHS to detain the
alien months or years after his release
from non-DHS custody, unless alien was
given a bond hearing.  Immigration and
Nationality Act, § 236(c), 8 U.S.C.A.
§ 1226(c).

7. Statutes O1407

A statutory mandate that the govern-
ment shall act at a specified time is not to
be interpreted by a court, without more, as
a prohibition on acting after that time.

8. Aliens, Immigration, and Citizenship
O470, 480

Certification was warranted for pro-
posed class of aliens who the government
asserted were subject to mandatory deten-
tion, without bond hearings, under the Im-
migration and Nationality Act (INA), and
who were not taken into the custody of the
Department of Homeland Security (DHS)
immediately upon their release from crimi-
nal custody, in action challenging the gov-
ernment’s interpretation of mandatory de-
tention provision as permitting delayed
DHS custody; it was undisputed that class
met numerosity requirement, each class
member’s claim presented questions of law
or fact common to the class, named plain-
tiffs’ claims were typical of the class,
named plaintiffs were adequate class rep-
resentatives, and action sought declaratory
relief that government’s interpretation of
mandatory detention provision was im-
proper, which would apply equally to all
class members.  Immigration and Nation-
ality Act, § 236(c), 8 U.S.C.A. § 1226(c);
Fed.Rules Civ.Proc.Rule 23, 28 U.S.C.A.

9. Federal Civil Procedure O162

A court’s decision to certify a class is
discretionary.  Fed.Rules Civ.Proc.Rule
23, 28 U.S.C.A.

10. Federal Civil Procedure O172

A plaintiff bears the burden of demon-
strating that he has met the requirements
for class certification.  Fed.Rules Civ.Proc.
Rule 23, 28 U.S.C.A.
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ORDER

RICHARD A. JONES, District Judge.

I. INTRODUCTION

This matter comes before the court on
three motions:  Plaintiffs’ motion to certify
a class, their motion for a preliminary
injunction on behalf of that class, and De-
fendants’ motion to dismiss for failure to
state a claim.  Although the parties re-
quested oral argument, oral argument is
unnecessary as to the rulings the court
makes in this order.  For the reasons stat-
ed below, the court GRANTS Plaintiffs’
motion for class certification (Dkt. # 2)
and DENIES Defendants’ motion to dis-
miss (Dkt. # 28).  The court directs the
clerk to TERMINATE Plaintiffs’ motion
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for a preliminary injunction.  Dkt. # 14.
The parties shall meet and confer in accor-
dance with this order to determine if
Plaintiffs are satisfied that the declaratory
relief that the court issues today will suf-
fice to afford complete relief to Plaintiffs
and the class they represent.  If neces-
sary, the court will conduct a hearing to
determine whether to impose a permanent
injunction to ensure that Defendants heed
the court’s declaratory ruling.

II. BACKGROUND

A. Plaintiffs Were Each Subject to
Mandatory Detention As a Result of
the Department of Homeland Secu-
rity’s Interpretation of 8 U.S.C.
§ 1226(c).

The federal government routinely locks
away certain aliens who are in removal
proceedings, denying them bond hearings
via the so-called ‘‘mandatory detention’’
authority in a provision of the Immigration
and Naturalization Act (‘‘INA’’).  8 U.S.C.
§ 1226(c)(2).  Department of Homeland
Security (‘‘DHS’’) officials arrest these
aliens;  the Department of Justice immi-
gration courts who oversee the confine-
ment of aliens deny them bond hearings.
In the government’s view, an alien who has
committed an offense on a list at
§ 1226(c)(1) is subject to mandatory deten-
tion pending the resolution of removal pro-
ceedings.  There can be no serious ques-
tion that some of these aliens present no
risk to their communities and no risk of
flight, because some of them have been
living in this country for decades and have
families and careers.  What the govern-
ment thinks about a law that locks away
peaceable family members without release,
the court can only guess.  What is certain
is that the government takes the position
that Congress tied its hands when it enact-
ed the mandatory detention scheme.  It
asserts that it must detain these aliens
without bond, regardless of whether that is

remotely sensible immigration policy.  But
this case is not about whether mandatory
detention makes sense;  it is about whether
the government properly interprets the
detention mandate of § 1226(c).  The gov-
ernment’s interpretation follows the inter-
pretation of the Board of Immigration Ap-
peals (‘‘BIA’’) in In re Rojas, 23 I. & N.
Dec. 117, 125 (BIA 2001), where the BIA
determined that any alien who had com-
mitted a listed offense was subject to man-
datory detention pending the completion of
removal proceedings.

The Plaintiffs in this case are aliens who
DHS locked away in the Northwest Deten-
tion Center (‘‘NWDC’’), an alien detention
facility located in this judicial district.
DHS locked Bassam Yusuf Khoury away
in April 2013, and did not release him on
bond until October 2013.  DHS locked Al-
vin Rodriguez Moya away in April 2013,
and did not release him on bond until
October 2013.  DHS locked Pablo Carrera
Zavala away in April 2013 and released
him on bond in August 2013 after it decid-
ed that he was not actually subject to
mandatory detention.  Asher Decl. (Dkt.
# 36–1) ¶ 9. DHS commenced removal pro-
ceedings for each Plaintiff at about the
time it took them into custody.  So far as
the court is aware, those proceedings have
not reached a resolution even though they
have been pending for nearly a year.

At the risk of understatement, the court
observes that locking people up without
bond hearings presents substantial Due
Process concerns.  The Supreme Court
has held that the mandatory detention
scheme of § 1226(c) is not a per se viola-
tion of the Due Process Clause of the Fifth
Amendment.  Demore v. Kim, 538 U.S.
510, 531, 123 S.Ct. 1708, 155 L.Ed.2d 724
(2003).  The Court grounded its holding,
however, in its view that the average peri-
od of mandatory detention would be six
weeks (the average time to complete re-
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moval proceedings in which the alien did
not appeal) or ‘‘about five months’’ (in the
event that the alien appealed an adverse
removal ruling).  Id. at 530, 123 S.Ct.
1708.  In Rodriguez v. Robbins, 715 F.3d
1127, 1137 (9th Cir.2013), the court de-
tailed Ninth Circuit rulings establishing
that ‘‘Demore’s holding is limited to deten-
tions of brief duration.’’  In light of those
rulings, the Rodriguez court upheld an
injunction requiring aliens subject to man-
datory detention within the Central Dis-
trict of California to receive a bond hear-
ing within six months, and to be released
on bond unless the government demon-
strates that the alien presents a danger to
the community or a risk of flight.  Id. at
1131.  It the government’s apparent defer-
ence to Rodriguez and the precedent cited
therein that allowed Mr. Khoury and Mr.
Rodriguez to win release on bond after six
months of mandatory detention.

Release after six months of mandatory
detention is better than no release at
all, but Plaintiffs argue that it is unlaw-
ful nonetheless. To understand their ar-
gument and the government’s counterar-
gument, the court considers in detail
Plaintiffs’ encounters with the mandatory
detention scheme of § 1226(c).

Each Plaintiff committed a state crime,
was convicted, and served his sentence.
Each was released.  Each returned to his
family and community.  Each was arrested
years later by agents from Immigration
and Customs Enforcement (‘‘ICE’’), an
agency within DHS. Mr. Khoury, a native
of Palestine and lawful permanent resident
of the United States since 1976, was re-
leased from state custody in June 2011
after serving a 30–day sentence on a drug
charge.  ICE agents arrested him in April
2013.  Mr. Rodriguez, a native of the Do-

minican Republic and a lawful permanent
resident of the United States since 1995,
served the non-suspended portion of a
three-year sentence on a drug charge and
was released in August 2010.  ICE agents
arrested him in April 2013.  Mr. Carrera,
a native of Mexico who has lived in the
United States since 1998, finished a 60–day
sentence in February 2003.  ICE agents
arrested him in April 2013.

No one disputes, at least for purposes of
this case, that Plaintiffs were deemed re-
movable for committing crimes within the
scope of 8 U.S.C. § 1226(c), the subsection
of the INA that authorizes mandatory de-
tention.  Congress amended § 1226 as
part of the Illegal Immigration Reform
and Immigration Responsibility Act of
1996.  In section 303 of that Act, it revised
the existing detention scheme for aliens
subject to removal and imposed a manda-
tory detention requirement for some of
those aliens.  It allowed for a transition
period to implement mandatory detention.
After two years in which the government
operated under transitional rules,
§ 1226(c) took effect in 1998.  Saysana v.
Gillen, 590 F.3d 7, 10 n. 2 (1st Cir.2009).
Its first paragraph provides as follows:

(1) Custody
The Attorney General 1 shall take into
custody any alien who—
(A) is inadmissible by reason of hav-

ing committed any offense covered
in section 1182(a)(2) of this title,

(B) is deportable by reason of having
committed any offense covered in
section 1227(a)(2)(A)(ii), A(iii), (B),
(C), or (D) of this title,

(C) is deportable under section
1227(a)(2)(A)(i) of this title on the
basis of an offense for which the

1. The Secretary of Homeland Security is now
the official who bears the duties that Congress
assigned to the Attorney General in § 1226(c).
See 6 U.S.C. § 557 (describing catchall trans-

fer-of-duty to Secretary of Homeland Security
in the wake of the creation of that Depart-
ment).
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alien has been sentence[d] to a term
of imprisonment of at least 1 year,
or

(D) is inadmissible under section
1182(a)(3)(B) of this title or deporta-
ble under section 1227(a)(4)(B) of
this title,

when the alien is released, without
regard to whether the alien is re-
leased on parole, supervised release,
or probation, and without regard to
whether the alien may be arrested or
imprisoned again for the same offense.

That Mr. Rodriguez and Mr. Khoury com-
mitted an offense listed in subparagraphs
(A) through (D) is not in dispute, at least
not in this case.  DHS’s initial determina-
tion that Mr. Carrera committed one of
those offenses was apparently an error,
albeit one that DHS did not correct until
Mr. Carrera had been confined for four
months.

The first paragraph of § 1226(c) does
not mandate detention without bond.  The
next paragraph does, at least in some cir-
cumstances:

(2) Release
The Attorney General may release an
alien described in paragraph (1) only
if the Attorney General decides [that
the alien’s release is necessary to pro-
tect a witness in a major criminal
investigation].

In other words, unless he meets an ex-
ceedingly narrow witness-protection excep-
tion that is not at issue in this case, every
alien ‘‘described in paragraph (1)’’ is statu-
torily ineligible for release from DHS cus-
tody in advance of the resolution of his
removal proceedings.

By contrast, § 1226 ensures that all
aliens who are not ‘‘described in paragraph
(1)’’ are eligible for release on bond.  Its
first paragraph declares that ‘‘an alien may
be arrested and detained pending a deci-
sion on whether the alien is to be removed
from the United States,’’ but elaborates

that ‘‘except as provided in subsection (c),’’
aliens detained pending removal may be
released on bond or conditional parole.
§ 1226(a)(2).

Plaintiffs contend that they are not sub-
ject to mandatory detention because they
are not aliens ‘‘described in paragraph (1)’’
because ICE agents took them into custo-
dy well after their release from state cus-
tody, not ‘‘when [they were] released,’’ as
paragraph (1) requires.  In their view,
mandatory detention in accordance with
§ 1226(c)(2) is available only for aliens who
have committed an offense described in
paragraphs (A) through (D) and who were
taken into ICE custody immediately upon
their release from state custody.  DHS
disagrees, taking the position that
§ 1226(c) mandates detention of any alien
who committed an offense described in
paragraphs (A) through (D), regardless of
when ICE took the alien into custody.

B. Plaintiffs’ Statutory Interpretation
Claim Is Ripe for a Final Ruling.

Before considering the merits of each
party’s interpretation of § 1226, the court
reviews the procedural posture of this ac-
tion.

Plaintiffs sued the Secretary of Home-
land Security, a host of ICE officials re-
sponsible for detaining aliens in the
Western District of Washington, and the
warden at the NWDC. In addition, they
sued the Attorney General in his capacity
as head of the Department of Justice, as
well as the Director of the Executive Of-
fice for Immigration Review (‘‘EOIR’’).
The EOIR encompasses both the BIA,
which is the Justice Department agency
responsible for interpreting and applying
immigration laws, as well as the immigra-
tion courts who preside over alien bond
hearings.  The Department of Justice and
EOIR are Defendants because they abet
DHS’s execution of its interpretation of
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mandatory detention.  Although aliens in
mandatory detention are not entitled to
bond hearings, they may receive hearings
before an immigration judge where they
can contest whether they are properly
subject to mandatory detention.  8 C.F.R.
§ 1003.19(h)(2)(ii);  In re Joseph, 22 I. &
N. Dec. 799, 805 (BIA 1999) (explaining
that the ‘‘purpose of the regulation TTT is
to provide an alien TTT with the opportu-
nity to offer evidence and legal authority
on the question whether [DHS] has prop-
erly included him within a category that
is subject to mandatory detention’’).
Each of the three Plaintiffs appeared at
this hearing, each argued that he was not
subject to mandatory detention because
DHS did not take him into custody when
he was released from state custody, and
each received a ruling from an immigra-
tion judge that he was nonetheless sub-
ject to mandatory detention.  Throughout
this order, the court uses the term ‘‘the
government’’ to apply to Defendants col-
lectively.

Plaintiffs styled their suit as both a peti-
tion for writs of habeas corpus on their
own behalf and as a suit for declaratory
and injunctive relief not only on their own
behalf, but on behalf of a class of all aliens
who are or will be detained without bond
as a result of the government’s expansive
view of § 1226(c) mandatory detention.
They stated two claims for relief:  one that
the government violates § 1226(c) by sub-
jecting them to mandatory detention;  and
one that mandatory detention, as the gov-
ernment envisions it, violates the Due Pro-
cess Clause.

Plaintiffs have not only filed a motion to
certify that class, but also a motion for a
preliminary injunction that would require
the government to provide bond hearings
in accordance with § 1226(a) within 30
days of an alien’s arrest.  A motion for a
preliminary injunction requires, among
other things, that the Plaintiffs demon-

strate that they are likely to succeed on
the merits of their claims.  The govern-
ment, not content simply to argue in oppo-
sition to the injunction motion that Plain-
tiffs are unlikely to succeed on the merits,
filed a motion to dismiss Plaintiffs’ suit for
failure to state a claim.  Plaintiffs coun-
tered by moving for summary judgment
and a permanent injunction.  The govern-
ment was prepared to file a cross-motion
for summary judgment before the parties
reconsidered their more-motions-are-bet-
ter approach.  They agreed that this case
turns not on disputed facts, but on a ‘‘pure
question of law’’—specifically the interpre-
tation of § 1226(c).  Gov’t Mot. (Dkt. # 37)
at 3. The parties further agreed that un-
less the court found a dispute of material
fact, it could enter permanent injunctive
relief if it resolved that pure question of
law in Plaintiffs’ favor.  Oct. 7, 2013 ord.
(Dkt. # 38).

The parties focus virtually all of their
attention on Plaintiffs’ claim that DHS
misinterprets § 1226(c).  In their motion
to dismiss, Defendants made a cursory
effort to target Plaintiffs’ Due Process
claim, contending that Demore has put
that claim to rest.  Plaintiffs scarcely re-
sponded.  Although the parties were never
explicit, it is possible that their agreement
to focus on the ‘‘pure issue of law’’ that
their statutory interpretation dispute rais-
es represents an agreement to leave Plain-
tiffs’ Due Process claim for another day.
In any event, the parties have done so
little to address that claim that the court
will not address its merits.  For the re-
mainder of this order, the court will ignore
Plaintiff’s Due Process claim and treat this
case as if it raised only a challenge to the
government’s interpretation of § 1226(c).
This order will conclude with instructions
to Plaintiffs to indicate whether they still
wish to pursue their Due Process claim.
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The procedural route to relief thus
cleared of obstacles, the court now turns to
the issue at the heart of this case:  does
§ 1226(c) permit the government to sub-
ject to mandatory detention aliens who it
arrested months, years, or (in Mr. Carr-
era’s case) more than a decade after their
release from state custody?

III. ANALYSIS

A. Section 1226(c)(2) Unambiguously
Conditions Mandatory Detention on
DHS Custody That Commences Im-
mediately Upon the End of Non–
DHS Custody.

[1–5] The interpretation of a statute is
a question of law whose answer begins
with an examination of the plain meaning
of the statute.  United States v. Gomez–
Osorio, 957 F.2d 636, 639 (9th Cir.1992).
Words in a statute take on their ‘‘ordinary,
contemporary, common meaning,’’ unless
the statute otherwise defines them.  Mi-
randa v. Anchondo, 684 F.3d 844, 849 (9th
Cir.2012) (citation omitted).  The court
must read the words of a statute ‘‘in their
context and with a view to their place in
the overall statutory scheme.’’  FDA v.
Brown & Williamson Tobacco Corp., 529
U.S. 120, 133, 120 S.Ct. 1291, 146 L.Ed.2d
121 (2000);  see also United States v. Mor-
ton, 467 U.S. 822, 828, 104 S.Ct. 2769, 81
L.Ed.2d 680 (1984) (‘‘[W]e do not TTT con-
strue statutory phrases in isolation;  we
read statutes as a whole.’’).  If the statuto-
ry language is unambiguous, and the statu-
tory scheme is coherent and consistent,
that is the end of the court’s interpretative
inquiry.  Miranda, 684 F.3d 844, 849 (9th
Cir.2012).  The parties debate to what ex-
tent the court must defer to the BIA’s
interpretation of § 1226(c) in Rojas.  But
it is settled that a court owes no deference
to any agency’s statutory interpretation
unless the statute fails to clearly express
the intent of Congress.  Chevron USA,
Inc. v. Natural Res. Def. Council, Inc., 467

U.S. 837, 842–43, 104 S.Ct. 2778, 81
L.Ed.2d 694 (1984);  INS v. Cardoza–
Fonseca, 480 U.S. 421, 447–48, 107 S.Ct.
1207, 94 L.Ed.2d 434 (1987) (‘‘The judicia-
ry is the final authority on issues of statu-
tory construction and must reject adminis-
trative constructions which are contrary to
clear congressional intent.’’).

[6] There are two potential ambiguities
in § 1226(c).  One is the meaning of the
phrase ‘‘when the alien is released’’ in
§ 1226(c)(1).  That phrase might mean
something akin to ‘‘at the moment of re-
lease.’’  It might also mean ‘‘at any time
after release.’’  The other potential ambi-
guity arises from the interrelationship of
paragraphs (1) and (2) of § 1226(c).  Para-
graph (2), which is the sole authority for
mandatory detention, applies only to ‘‘an
alien described in paragraph (1).’’  If an
alien ‘‘described in paragraph (1)’’ is mere-
ly an alien who has committed one of the
offenses listed in subparagraphs (1)(A)
through (1)(D), then mandatory detention
is available regardless of when DHS takes
an alien into custody.  That was the view
of the BIA in Rojas.  But if an alien
‘‘described in paragraph (1)’’ is an alien
who has both committed one of the enu-
merated offenses and has been taken into
DHS custody ‘‘when TTT released’’ from
non-DHS custody, the timing of the DHS
arrest (and the meaning of ‘‘when TTT re-
leased’’) is critical to determining whether
the alien is subject to mandatory deten-
tion.  As the court will soon discuss, nei-
ther of these potential ambiguities is an
actual ambiguity:  the meaning of both
phrases is plain in the context of § 1226.

1. No Binding Precedent Dictates
this Court’s Interpretation of
§ 1226(c), But Many Courts Have
Considered the Issue.

In considering these potential ambigui-
ties, the court does not write on a blank
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slate.  The Ninth Circuit, unfortunately,
has yet to interpret § 1226 in a manner
that bears on its interpretation in this
case.  Three other federal appeals courts
have.  Two of them, in turn, have at least
acknowledged the BIA’s 2001 interpreta-
tion in Rojas.  There, a majority of the en
banc BIA concluded that the phrase ‘‘an
alien described in paragraph (1)’’ includes
only those aliens described in subpara-
graphs (1)(A) through 1(D).  23 I. & N.
Dec. at 125.  The BIA did not decide what
‘‘when TTT released’’ means.

In Hosh v. Lucero, 680 F.3d 375, 378
(4th Cir.2012), the Fourth Circuit purport-
ed to defer to the BIA’s interpretation of
§ 1226 in Rojas.  But it did not.  Instead,
it interpreted the meaning of ‘‘when the
alien is released,’’ concluding that although
the command to arrest certain criminal
aliens ‘‘ ‘when TTT released’ from other
custody connotes some degree of immedia-
cy,’’ it could not ‘‘conclude that Congress
clearly intended to exempt a criminal alien
from mandatory detention and make him
eligible for release on bond if the alien is
not immediately taken into federal custo-
dy.’’  Id. at 381 (emphasis in original).
Alternatively, the Hosh court concluded
that even if it were to interpret ‘‘when TTT

released’’ more stringently, § 1226(c) spec-
ifies no consequence for a failure to arrest
an alien ‘‘when TTT released,’’ and thus
does not prohibit mandatory detention for
qualifying aliens arrested after their re-
lease from non-DHS custody.  Id. at 381
(‘‘[E]ven if we assume that the statute
commands federal authorities to detain
criminal aliens at their exact moment of
release from other custody, we still con-
clude that a criminal alien who is detained
after that exact moment is not exempt
from mandatory detention.’’) (emphasis in
original).

In Sylvain v. Attorney General of the
United States, 714 F.3d 150 (3d Cir.2013),
the Third Circuit focused its attention on

whether § 1226(c) conditions mandatory
detention on the timing of an alien’s arrest.
It concluded that it does not.  Id. at 157
(‘‘Even if the statute calls for detention
‘when the alien is released,’ TTT nothing in
the statute suggests that immigration offi-
cials lose authority if they delay.’’).  It
noted that the Hosh court had not de-
ferred to the BIA’s interpretation of ‘‘an
alien described in paragraph (1)’’ in Rojas,
and had instead crafted its own interpreta-
tion of ‘‘when TTT released’’ in § 1226(c)(1).
Sylvain, 714 F.3d at 157 n. 9.

Before Sylvain and Hosh addressed the
issue at the heart of this case, the First
Circuit addressed a different interpretative
question arising from § 1226(c) in Saysa-
na v. Gillen, 590 F.3d 7 (1st Cir.2009).
The Saysana court rejected the BIA’s de-
termination that an alien released from
custody for an offense described in subpar-
agraphs (1)(A) through (1)(D) before the
effective date of § 1226(c) could nonethe-
less be subject to mandatory detention if
he was released after the effective date
from custody for an offense beyond the
scope of those subparagraphs.  Id. at 18.
As the court will later discuss, in reaching
that conclusion, the Saysana court inter-
preted § 1226(c) in a way that implicitly
rejects the BIA’s holding in Rojas.  In-
deed, even the BIA, which issued the deci-
sion that led to the First Circuit’s ruling,
interpreted § 1226(c) in a way that implic-
itly rejects its holding in Rojas.

While the Ninth Circuit has yet to ad-
dress the interpretation of § 1226(c), its
district courts have resoundingly rejected
the government’s position.  From the en-
actment of § 1226(c) in 1996 to the pres-
ent, almost every district court to consider
that position—that the government can ar-
rest aliens who have committed an offense
described in § 1226(c)(1) whenever it pre-
fers and subject them to mandatory deten-
tion—has rejected it.  The Honorable Wil-
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liam J. Dwyer of this District was among
the first to consider the issue, albeit in the
context of transitional rules that applied
between the enactment of § 1226(c) in
1996 and its effective date in 1998.  Pas-
tor–Camarena v. Smith, 977 F.Supp. 1415
(W.D.Wash.1997).  He concluded that the
transitional rules made mandatory deten-
tion applicable only to aliens taken into
federal custody immediately after their re-
lease from non-federal custody.  Id. at
1418.  Since then, every judge in this Dis-
trict has reached the same conclusion as to
§ 1226(c).  E.g., Quezada–Bucio v. Ridge,
317 F.Supp.2d 1221, 1231 (W.D.Wash.2004)
(‘‘[T]he mandatory detention statute TTT

does not apply to aliens who have been
taken into immigration custody several
months or several years after they have
been released from state custody.’’)
(Theiler, M.J.);  Castillo v. ICE Field Of-
fice Dir., 907 F.Supp.2d 1235, 1240
(W.D.Wash.2012) (reaching same conclu-
sion, declining to follow Hosh ) (Pechman,
J.);  Deluis–Morelos v. ICE Field Office
Dir., No. C12–1905JLR, 2013 WL 1914390,
at *4–5, *7–8, 2013 U.S. Dist. LEXIS
65862, at *13, *22 (W.D.Wash. May 8,
2013) (reaching same conclusion, declining
to follow Hosh or Sylvain ).  Other district
courts in the Ninth Circuit are in accord.
E.g., Mejia Espinoza v. Aitken, No. 5:13–
cv512EJD, 2013 WL 1087492, at *4–6, *7,
2013 U.S. Dist. LEXIS 34919, at *13–16,
*21 (N.D.Cal. Mar. 13, 2013) (citing vari-
ous district court rulings).  The court is
aware of just one district court within the
Ninth Circuit who has ruled to the con-
trary.  Quiroz Gutierrez v. Holder, No.
13–cv5478–JST, 6 F.Supp.3d 1035, at 1044,
2014 U.S. Dist. LEXIS, at *24–25
(N.D.Cal. Jan. 2, 2014) (following Syl-
vain ).  Although district courts outside
the Ninth Circuit have usually rejected the
government’s position, some have not.  See
Sylvain, 714 F.3d at 156 & n. 5–6 (listing
district courts around the country who
have adopted or rejected government’s

view of mandatory detention);  Gordon v.
Johnson, No. 13–cv–30146–MAP, 991
F.Supp.2d 258, 266–68, 2013 WL 6905352,
at *7–8, 2013 U.S. Dist. LEXIS 181980, at
*22 (D.Mass. Dec. 31, 2013) (citing cases).

Considering the foregoing precedent as
persuasive authority, and paying particular
attention to the views of the First, Third,
and Fourth Circuits, the court rules as
follows.  First, the mandatory detention
authority provided in § 1226(c)(2) unam-
biguously applies only to aliens who have
been detained ‘‘when TTT released’’ from
state custody.  The court does not agree
with the BIA’s determination in Rojas that
the phrase ‘‘alien described in paragraph
(1)’’ is ambiguous, and thus the court does
not defer to the BIA’s interpretation of
that phrase.  Second, an alien is detained
‘‘when TTT released’’ only if DHS detains
him immediately upon his release from
non-DHS custody for an offense specified
in subparagraphs (1)(A) through (1)(D).
Third, for any alien taken into federal
custody at a time other than ‘‘when TTT

released’’ from state custody, § 1226 un-
ambiguously requires that the alien be giv-
en an opportunity to win release on bond.
To summarize, only aliens who have both
committed an offense specified in subpara-
graphs (1)(A)-(1)(D) and have been taken
into DHS custody immediately upon their
release from non-DHS custody for one of
those offenses are subject to mandatory
detention.  The court now explains its con-
clusions.

2. An Alien ‘‘Described in Paragraph
(1)’’ is An Alien Who Has Both
Committed a Qualifying Offense
and Been Taken Into Federal Cus-
tody ‘‘When TTT Released’’ From
State Custody.

So far as the court is aware, no court
has ever adopted the holding from Rojas:

We construe the phrasing ‘‘an alien de-
scribed in paragraph (1),’’ as including
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only those aliens described in subpara-
graphs (A) through (D) of section
[1226(c)(1) ], and as not including the
‘‘when released’’ clause.

23 I & N Dec. at 119.  That is with good
reason, because Rojas interprets § 1226(c)
in a way that makes the release of the
alien from non-DHS custody irrelevant.
Were Rojas an accurate interpretation of
the law, the government could subject to
mandatory detention any alien who com-
mitted an offense described in subpara-
graphs (1)(A) through (1)(D).  No one, not
even the BIA, believes that to be a fair
reading of the statute.  In In re Saysana,
24 I. & N. Dec. 602, 604 (BIA 2008), the
BIA explained as follows:

The ‘‘released’’ language of section
[1226(c)(1) ] of the Act is not expressly
tied to any other language that would
clarify whether it refers to release from
criminal custody, DHS custody, or some
other form of detention.  However, we
have interpreted this language to in-
clude a release from a non-DHS custodi-
al setting after the expiration of the
[transitional rules preceding the effec-
tive date of the amendments to § 1226].

That explanation was integral to the BIA’s
holding that an alien who committed an
offense described in subparagraphs (1)(A)
through (1)(D) was subject to mandatory
detention so long as the government de-
tained him after release from any non-
DHS custody, even custody for an offense
beyond the scope of those subparagraphs.
Id. at 608.  But if the BIA believed that it
correctly interpreted § 1226(c) in Rojas,
its ruling in Saysana was unnecessary.  If
Rojas was rightly decided, then Saysana
required nothing more of the BIA than a
simple statement that it makes no differ-
ence when or whether an alien is released
from non-DHS custody or for what crime,
because the only precondition to mandato-
ry detention (according to Rojas ) is com-
mission of a crime listed in subparagraphs
(1)(A) through (1)(D).

No court has even suggested that it
could decouple mandatory detention from
the requirement that an alien first be re-
leased from custody.  When the First Cir-
cuit considered the habeas petition of the
alien detained in the wake of Saysana, the
court squarely rejected the notion that
mandatory detention does not depend on a
prior release from custody.  The court ex-
plained that a ‘‘natural reading’’ of
§ 1226(c) ‘‘makes clear that the congres-
sional requirement of mandatory detention
is addressed to the situation of an alien
who is released from custody for one of the
enumerated offenses [of subparagraphs
(1)(A) through (1)(D) ].’’ Saysana, 590 F.3d
at 13.  Along the way, it rejected the
government’s argument that it should be
able to detain any alien who committed an
offense listed in subparagraphs (1)(A)
through (1)(D), even if that offense never
resulted in a form of non-DHS custody.
Id. at 14.  It explained that ‘‘the plain
language of the statute does not render
the term ‘when released’ meaningless as
applied to the[ ] subsections [of
§ 1226(c)(1) ] that do not require a convic-
tion.’’  Id. The Saysana court recognized
that an alien who committed an offense
described in subparagraphs (1)(A) through
(1)(D) but never came into non-DHS custo-
dy would not be subject to mandatory
detention.  Id. It nonetheless declined to
adopt the ‘‘strained’’ reading of the statute
that the government preferred.  Id.

Although the Hosh court purported to
follow Rojas, its holding was merely that
mandatory detention did not require DHS
to ‘‘immediately’’ detain an alien upon his
release from non-DHS custody.  680 F.3d
at 381.  Had Hosh followed Rojas, it would
simply have held that release from non-
DHS custody is not a precondition of man-
datory detention.  The Sylvain court, ac-
knowledging that the Hosh court did not
actually follow Rojas, declined to ‘‘take a
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stand on th[e]’’ issue of whether Rojas was
rightly decided.  714 F.3d at 157 & n. 9.

This court concludes that § 1226(c) un-
ambiguously conditions the availability of
mandatory detention on an alien’s release
from non-DHS custody.  Rojas is entitled
to no deference.  An alien ‘‘described in
paragraph (1)’’ is an alien who both com-
mitted a predicate offense and was taken
into DHS custody ‘‘when TTT released’’
from non-DHS custody.

3. Mandatory Detention Is Available
Only When DHS Takes an Alien
Into Custody Immediately Upon
His Release From Non–DHS Cus-
tody.

Having concluded that an alien’s release
from non-DHS custody is a precondition to
mandatory detention, it remains to decide
what it means that DHS must take the
petitioner into custody ‘‘when the alien is
released.’’  Reading this phrase without
statutory context, it is possible to interpret
it in a variety of ways.  At one extreme, it
could mean ‘‘at the moment the alien is
released’’;  at the other, it might mean ‘‘at
any time after the alien is released.’’  See,
e.g., Gov’t Mot. (Dkt. # 28) at 9 (offering
various dictionary definitions of ‘‘when’’);
Hosh, 680 F.3d at 379–80 (reviewing dictio-
nary definitions of ‘‘when’’).  But read in
the context of § 1226 as a whole, the latter
interpretation cannot stand.  The phrase
‘‘when TTT released’’ appears not in a de-
scription of conditions of mandatory deten-
tion, it appears in a mandate that the
government ‘‘shall take into custody’’ any
alien who has committed certain offenses.
§ 1226(c)(1).  A mandate is meaningless if
those subject to it can carry it out whenev-
er they please.  ‘‘Take out the trash when
you get home,’’ is not at all the same as
‘‘take out the trash at any time after you
get home, even months or years later.’’
The Fourth Circuit recognized as much in
Hosh, concluding that the mandate ‘‘con-
notes some degree of immediacy,’’ 680

F.3d at 381, but that it did not require
DHS custody to follow immediately after
non-DHS custody.  This interpretation
cannot withstand scrutiny.

That § 1226(c) mandates detention with-
out bond for certain aliens is proof enough
that the mandate requires immediate de-
tention.  Many courts considering the im-
port of the mandate have looked to the
statute’s legislative history, observing that
Congress was concerned that deportable
criminal aliens often committed additional
crimes before their removal and that many
of them failed to appear for removal hear-
ings.  See Hosh, 680 F.3d at 381 (citing
discussion of § 1226(c)’s legislative history
from Demore, 538 U.S. at 518, 123 S.Ct.
1708). But it is not necessary to know why
Congress wanted immediate detention of
certain aliens without the possibility of
bond to know that it did want it.  Con-
gress created a non-mandatory detention
scheme in § 1226(a).  Any deportable
alien, including those who committed an
offense enumerated in subparagraphs
(1)(A) through (1)(D), is subject to non-
mandatory detention.  That is to say that
any alien subject to removal can be taken
into custody when DHS prefers.  It defies
logic to imagine that Congress would have
created a parallel system of mandatory
detention without bond for certain catego-
ries of aliens while permitting the govern-
ment to give, through inaction, the very
unsupervised freedom that the mandate
was designed to eliminate.  A mandate to
take an alien subject to mandatory deten-
tion into DHS custody ‘‘at some undeter-
mined point after the alien is released
from non-DHS custody’’ is not mandatory
detention at all, or at least it is not all the
mandatory detention scheme that Con-
gress imposed.

Because the court finds that a require-
ment of anything other than immediate
DHS custody following release from non-
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DHS custody is inconsistent with the man-
datory detention scheme that Congress
created in § 1226, the court finds that the
requirement that the government take cus-
tody ‘‘when the alien is released’’ is a
requirement for detention immediately fol-
lowing release from non-DHS custody.

4. The Statute Recognizes that Ordi-
nary Detention is Sufficient for
Aliens Who Are Not Taken into
DHS Custody ‘‘When Released’’
from Non–DHS Custody.

[7] In the court’s view, the strongest
argument in favor of the broad mandatory
detention scheme that the government ad-
vocates is one that the Hosh and Sylvain
courts recognized:  better late than never.
Put in more lawyerly fashion, a mandate
that the government shall act at a specified
time is not, without more, a prohibition on
acting after that time.  Sylvain, 714 F.3d
at 158.  Congress presumably issues man-
dates for the benefit of a particular seg-
ment of the public, and thus it is typically
inadvisable to interpret a mandate to de-
prive that segment of that benefit merely
because of ‘‘[b]ureaucratic inaction—
whether the result of inertia, oversight, or
designTTTT’’ Id. at 158.

The so-called ‘‘better-late-than-never
principle,’’ Sylvain, 714 F.3d at 158 (quot-
ing United States v. Dolan, 571 F.3d 1022,
1027 (10th Cir.2009)), is a sensible canon of
statutory interpretation when a contrary
interpretation would deprive the intended
beneficiaries of the benefits of a statute.
That is not so in the case of mandatory
detention.  By failing to detain an alien

subject to mandatory detention immediate-
ly after his release from non-DHS custody,
DHS has already deprived the public of
the benefits of mandatory detention.  It
has allowed an alien to walk free for days,
weeks, months, or years, when Congress
believes that alien presents such a pre-
sumptive risk of danger or flight that he
should be immediately confined upon his
release from non-DHS custody. Moreover,
once an alien has left non-DHS custody,
the need for a presumption of danger or
risk of flight is reduced or nonexistent.
Saysana, 590 F.3d at 17 (‘‘[I]t stands to
reason that the more remote in time a
conviction becomes and the more time af-
ter a conviction an individual spends in a
community, the lower his bail risk is likely
to be.’’).  In the time since the alien’s
release, he has either evaded custody or he
has not, and he has either demonstrated
himself to be a danger to the community
or he has not.  He has, in other words,
given either himself or the government the
fodder for a bond hearing.2  Conditioning
mandatory detention on DHS custody im-
mediately upon release from non-DHS cus-
tody does not deprive the public of the
benefit of detention, because detention re-
mains available via § 1226(a).  The DHS’s
failure to meet that condition deprives the
public of whatever additional benefit in-
ures in mandatory detention.

Both the Hosh and Sylvain courts took
guidance on their application of the better-
late-than-never principle from United
States v. Montalvo–Murillo, 495 U.S. 711,
110 S.Ct. 2072, 109 L.Ed.2d 720 (1990).

2. The government contends that a deportable
alien has no incentive to flee until he knows
the government has begun removal proceed-
ings against him.  That contention presumes
that aliens who have committed crimes listed
in subparagraphs (1)(A) through (1)(D) are
unaware of the potential immigration conse-
quences.  The court is unwilling to make that
presumption.  Moreover, if Congress had

wanted to condition mandatory detention
upon the commencement or removal proceed-
ings, it certainly could have done so.  Instead,
it conditioned it upon a release from non-
DHS custody.  In any event, the government
ignores that an alien is as much a danger to
the community before removal proceedings
have begun as after.
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There, the Court considered whether the
government lost the authority to detain a
criminal defendant without bail when it
failed to hold a detention hearing within
the time specified by statute.  Id. at 714–
15, 110 S.Ct. 2072.  The Court concluded
that the mandatory hearing deadline did
not ‘‘operate to bar all authority to seek
pretrial detention once the time limit has
passed.’’  Id. at 718, 110 S.Ct. 2072.  But
consider the distinction between Montal-
vo–Murillo and this case:  in Montalvo–
Murillo, the government would have lost
all power to detain the defendant before
trial;  in this case the government loses
nothing, it merely has to present its case
for pre-removal detention at a bond hear-
ing.  The ‘‘better-late-than-never’’ princi-
ple is not itself a mandate, it is merely a
specific application of the mandate to con-
strue a statute consistent with its design
and purpose.  See id. at 719, 110 S.Ct.
2072.  In the context of § 1226, the avail-
ability of ordinary bond hearings is a satis-
factory alternative to mandatory detention
in cases where DHS has already foregone
the benefits of mandatory detention
through failure to detain the alien upon his
release from non-DHS custody.

There is little question that Congress
was aware that some aliens who commit
offenses described in subparagraphs (1)(A)
through (1)(D) would avoid mandatory de-
tention and receive ordinary bond hear-
ings.  To begin, as even the BIA acknowl-
edges, Congress allowed all aliens who had
committed such offenses and been re-
leased prior to the 1998 effective date of
the amendments to § 1226(c) to avoid
mandatory detention.  Saysana, 24 I. &
N. Dec. at 604;  Saysana, 590 F.3d at 17 n.
6 (‘‘[I]n crafting the new provisions, Con-
gress TTT made explicit that only releases
after the effective date would trigger man-
datory detention.’’).  This is further proof
that Congress viewed a release from non-
DHS custody as a prerequisite of manda-
tory detention, as the court discussed in

Part III.A.2, supra.  But it also demon-
strates that Congress did not view ordi-
nary bond hearings as an invariably unac-
ceptable outcome for aliens who committed
the listed crimes.  Saysana, 590 F.3d at 17
(‘‘Congress was no doubt aware that, un-
der some circumstances, aliens with crimi-
nal histories that predate the passage of
IIRIRA remain eligible for forms of relief
not available to aliens with more recent
criminal convictions.’’).  Also escaping
mandatory detention are aliens who com-
mit offenses described in subparagraphs
(1)(A) through (1)(D), but are not taken
into non-DHS custody.  For example,
aliens who engage in terrorism are ‘‘inad-
missible under section 1182(a)(3)(B),’’ as
set out in subparagraph (1)(D).  But, if
DHS arrests an alien who has ‘‘under cir-
cumstances indicating an intention to
cause death or serious bodily harm, incited
terrorist activity,’’ 8 U.S.C.
§ 1182(a)(3)(B)(i)(III), before an entity
other than the DHS has taken the alien
into custody, the alien must receive an
ordinary bond hearing.  Congress could
have avoided this result with ease by de-
claring that any alien who commits an
offense enumerated in subparagraphs
(1)(A) through (1)(D) is subject to manda-
tory detention.  Instead, it tied mandatory
detention to a release from non-DHS cus-
tody.  This is proof enough that Congress
was not concerned with a comprehensive
mandatory detention scheme tied to cer-
tain offenses, but rather concerned with
creating a scheme that ensured that aliens
who committed certain offenses could be
transferred seamlessly from non-DHS cus-
tody to mandatory detention.  See Gordon,
991 F.Supp.2d at 265, 2013 WL 6905352, at
*6, 2013 U.S. Dist. LEXIS 181980, at *17
(‘‘The obvious goal was to ensure the di-
rect transfer of potentially dangerous and
elusive individuals from criminal custody
to immigration authorities.’’).
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For all of these reasons, the court con-
cludes that § 1226(c) unambiguously dic-
tates that only aliens who have committed
offenses listed in subparagraphs (1)(A)
through (1)(d) and have been taken into
DHS custody immediately upon their re-
lease from non-DHS custody for one of
those offenses are subject to mandatory
detention.

B. Plaintiffs Have Met the Require-
ments to Certify a Rule 23(b)(2)
Class.

[8] Plaintiffs ask the court to certify a
class defined as follows:

All individuals in the Western District of
Washington who are or will be subject to
mandatory detention under 8 U.S.C.
§ 1226(c) and who were not taken into
immigration custody at the time of their
release from criminal custody for an of-
fense referenced in § 1226(c)(1).

The court modifies that definition slightly,
to emphasize that class members are
aliens who the government asserts are
subject to mandatory detention, not neces-
sarily aliens who actually are subject to
mandatory detention.  It also modifies the
phrase ‘‘at the time of’’ to emphasize that
DHS custody must occur immediately
upon release from non-DHS custody.

All individuals in the Western District of
Washington who the government asserts
or will assert are subject to mandatory
detention under 8 U.S.C. § 1226(c) and
who were not taken into immigration
custody immediately upon their release
from criminal custody for an offense ref-
erenced in § 1226(c)(1).

[9, 10] The court’s decision to certify a
class is discretionary.  Vinole v. Country-
wide Home Loans, Inc., 571 F.3d 935, 944
(9th Cir.2009).  Rule 23 of the Federal
Rules of Civil Procedure guides the court’s
exercise of discretion.  A plaintiff ‘‘bears
the burden of demonstrating that he has
met each of the four requirements of Rule

23(a) and at least one of the [three] re-
quirements of Rule 23(b).’’  Lozano v. AT
& T Wireless Servs., Inc., 504 F.3d 718,
724 (9th Cir.2007).  Rule 23(a) requires a
plaintiff to demonstrate that the proposed
class is sufficiently numerous, that it pres-
ents common issues of fact or law, that it
will be led by one or more class represen-
tatives with claims typical of the class, and
that the class representatives will ade-
quately represent the class.  Gen. Tel. Co.
of the S.W. v. Falcon, 457 U.S. 147, 161,
102 S.Ct. 2364, 72 L.Ed.2d 740 (1982);
Fed.R.Civ.P. 23(a)(1)-(4).  If a plaintiff sat-
isfies the Rule 23(a) requirements, she
must also show that the proposed class
action meets one of the three requirements
of Rule 23(b).  Zinser v. Accufix Research
Inst., Inc., 253 F.3d 1180, 1186 (9th Cir.
2001).  Plaintiffs in this case invoke only
Rule 23(b)(2), which requires them to show
that ‘‘the party opposing the class has
acted or refused to act on grounds that
apply generally to the class, so that final
injunctive relief or corresponding declara-
tory relief is appropriate respecting the
class as a whole.’’

The government scarcely opposes Plain-
tiffs’ motion for class certification.  It does
not, for example, dispute that the class is
sufficiently numerous.  Plaintiffs knew of
at least a dozen aliens at the time they
moved for class certification who were be-
ing detained without a bond hearing as a
result of the government’s misinterpreta-
tion of § 1226(c).  It knew of at least a
dozen more who had been wrongfully de-
tained in the past two years.  Given that
most aliens at the NWDC have no counsel,
it is safe to assume that there are many
more class members.  Moreover, the DHS
has done nothing to assure Plaintiffs or the
court that it will not continue to take into
custody aliens after their release from
non-DHS custody and subject them to
mandatory detention.  The class is suffi-
ciently numerous both as to aliens current-
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ly subject mandatory detention at the
NWDC and as to aliens who the govern-
ment will subject to mandatory detention
at the NWDC. There is no dispute that the
joinder of all of these class members as
plaintiffs would be impracticable, as Rule
23(a)(1) requires.

Each class member’s statutory claim
presents questions of law or fact common
to the class.  The relevant factual ques-
tions are the same for every class member.
Is the government holding the alien in
mandatory detention (or will it seek to do
so)?  If so, did the government arrest the
alien immediately upon his release from
non-DHS custody for an offense described
in subparagraphs (1)(A) through (1)(D)?
The court has already answered the legal
question dispositive of each class member’s
claim:  may the government lawfully sub-
ject to mandatory detention aliens for
whom the answer to the second question is
‘‘no’’?

The government also contends that
Plaintiffs’ claims (and the defenses to
those claims) are not typical of the class.
That argument, however, depends on the
government’s view that the amount of time
between a class member’s release from
non-DHS custody and DHS’s eventual ar-
rest of the class member is relevant to
whether he is subject to mandatory deten-
tion.  It is not.  Plaintiffs are typical of
class members in the only way that mat-
ters:  they are in mandatory detention
even though DHS did not take them into
custody immediately upon their release
from non-DHS custody.

The government contends that Plaintiffs
are inadequate class representatives for

the same reason that their claims are al-
legedly atypical.  That contention does not
withstand scrutiny, as the court has just
explained.  Plaintiffs are, however, atypi-
cal of many class members in that they
have now secured their release on bond, by
virtue of the government’s adherence to
the six-month limit on mandatory deten-
tion from Rodriguez and the authority on
which Rodriguez relies.  Even the govern-
ment acknowledges, however, that at least
Mr. Khoury and Mr. Rodriguez may take
advantage of an exception to the mootness
doctrine that ensures that courts can re-
view ‘‘transitory claims’’ of class represen-
tatives.  See Haro v. Sebelius, No. 11–
16606, 747 F.3d 1099, 1110, 2014 WL
21353, at *8, 2014 U.S.App. LEXIS 61, at
*21 (9th Cir. Jan. 2, 2014).  Here, the
government’s adherence to Rodriguez en-
sured that Mr. Rodriguez’s and Mr.
Khoury’s mandatory detention ended after
six months, thereby placing them squarely
within the transitory claim exception.  The
court concludes that all three Plaintiffs are
adequate class representatives.3

What remains is to consider Rule
23(b)(2), which permits a court to certify a
class for injunctive or declaratory relief
when that relief would apply equally to all
class members.  Here, there is no question
that all class members will benefit equally
from the court’s declaration that the gov-
ernment may not subject an alien to man-
datory detention via § 1226(c) unless the
government took the alien into custody
immediately upon his release from custody
for an offense described in subparagraphs
(1)(A) through (1)(D).

3. Mr. Carrera’s mandatory detention ended
after four months when DHS decided that he
was not actually subject to mandatory deten-
tion, regardless of the government’s errone-
ous interpretation of the mandatory detention
statute.  Before that, however, he was plainly
subject to mandatory detention because of the

government’s erroneous interpretation of
§ 1226(c), and his claim is plainly transitory.
The court is aware of nothing that would
make Mr. Carrera an inadequate class mem-
ber.  Even if the court were mistaken, Mr.
Rodriguez and Mr. Khoury can adequately
represent the class.
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C. The Court Will Impose Only Declar-
atory Relief At This Time, Although
It Will Consider Injunctive Relief If
Necessary.

As the court has explained, there are no
barriers to entry of final relief on the
merits of Plaintiffs’ statutory claim.  The
court queries, however, whether it is nec-
essary to impose a permanent injunction in
addition to the classwide declaratory relief
that the court has already awarded.  The
import of the court’s declaration is plain:
the government violates the law to the
extent it continues to subject to mandatory
detention aliens who it did not take into
custody at the proper time.  The court has
no reason to expect that the government
will not take appropriate action to end its
violation of the law.

Accordingly, rather than impose an in-
junction, the court today will issue only its
declaratory ruling.  The government will
have two weeks from today to assess how
it will respond to that declaration.  No
later than March 26, 2014, it shall meet
and confer with counsel for Plaintiffs to
reveal its plans for complying with the law.
If Plaintiffs are unsatisfied with those
plans, or if they believe for another reason
that injunctive relief is necessary, they
may file a statement of five pages or fewer
explaining their position.  They must file
that statement no later than April 2, 2014.
Alternatively, the parties may by the same
deadline file a stipulated motion for a per-
manent injunction or a statement that they
agree that injunctive relief is unnecessary
to afford complete relief to the class.  Fi-
nally, the parties shall meet and confer to
discuss what, if anything, Plaintiffs wish to
do to pursue their Due Process claim to
judgment.  The parties shall share their
views on that subject in a joint statement
they file no later than April 2, 2014.  They
may combine that statement with any oth-
er pleading they file on April 2.

IV. CONCLUSION

For the reasons previously stated, the
court GRANTS Plaintiffs’ motion for
class certification (Dkt. # 2) and certifies
as class as defined in this order.  The
court DENIES Defendants’ motion to
dismiss.  Dkt. # 28.  The court directs
the clerk to TERMINATE Plaintiffs’ mo-
tion for injunctive relief (Dkt. # 14), with-
out prejudice to renewing a request for a
permanent injunction in accordance with
this order.

The court issues the following declarato-
ry ruling on behalf of the class:  The gov-
ernment may not subject an alien to man-
datory detention via 8 U.S.C. § 1226(c)
unless the government took the alien into
custody immediately upon his release from
custody for an offense described in subpar-
agraphs (1)(A) through (1)(D) of § 1226(c).
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Background:  Claimant brought action
against Commissioner of Social Security
challenging denial of her applications for
disability insurance benefits (DIB) and
supplemental security income (SSI).

Holdings:  The District Court, Sam A.
Crow, Senior District Judge, held that:


