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OPINION

REINHARDT, Glrouit Judge:

Elizabeth Rodriguez-Vega appeals the magistrate judge's denial of her 28 U.S.C, § 2255 petitionf11 io vacate her conviction of
misdemeanor Atternpted Transportation of lilegal Allens in violation of 8 U.$.C. § 1324(a)(2)(A). She asserts that she was
deprived of effective assistance of counsal because her atiorney falled to advise her that her plea agreement rendered her
removal a virtal certainty, and that the court erred in dismissing her pefition without holding an evidentiary hearing. We hold that
the district court did not abuse its discrefion in failing fo conduct an evidentiary hearing, but that it did err In falling fo hold that
under the controlling law Rodriguez-Vega's counsels assistance was ineffective. Accordingly, we order the conviction vacated.

Rodriguez-Vega was born In Mexizo In 1988, She came to the United States with her family when she was twelve years old, and
became a lawful permanant resldent the following year. In 2012, she was arraigned on an Information charging her with fetony
Atempted Transportation of lllagal Allsns and Aiding and Abstting In violation of 8 U.S.C, § 1324(a){1 AN and (v,

Rodriguez-Vega's attu:arney[gl initially presented her with a plea agreement requiring *785 her to stipulate to removal following
her criminal sentence, A section entiled "Stipulated Remaval” provided that "[i}f defendant is not s United States citizen or
national, .. . defendant agrees to an order of removal from the Uniled States” following complstion of her criminal sentence, and
"walves any right to appeal, reopen or challenge the removal order.” When Rodrlguez-Vega rejected the agreement her attorney
obtalned a revised plea agreement that did not Include the stipulation fot removal upon completion of her sentence, reduced a
$100 assessment fo $25, and recommended a base offanse level of 12 and downward departures of 2 points each for

acceptance of responsibllity and fast track. The revised plea replaced the stipulated removal provision with a provision entltied
"Immigration Consequences,” stating that

Defendant recognizes that pleading guilty may have consequencas with respect to her immigration status if she is
nota citizen ofthe United States. . .. Defendant nevertheless aflirms that she wants to plead gullly regardless of
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any Immigration consequences that his [slc] plea may entall, even if the consequence is his [sic] automatlc
removal from the United States.

The final section of the plea stated that "Defendant has discussed the terms ofthis agreement with defense counsel and fully
understands its meaning and effect” Both plea agreemants were to a reduced charge of misdemeanor Transportation of an
lHegal Alien £l

Rodrigusz-Vega pled gullty fo a single misdemaanor. At her plea colloguy, the magistrate judge® Informed Rodriguez-Vega that
"potentiafly you could be deported or removed, perhaps.” (Emphasis added.) Later, at het sentencing hearing, Rodriguez-Vega's
counsel, addressing the coutt, stated that "even though this is & misdemeanor, there is a high likelihood that she'll stlll be
deported. IU's still probably consldered an aggravated felony for purposes of tmmigrafion law." (Emphasis added.) The disirict
court sentenced Rodrigusz-Vega fo 60 days in custody followed by one year of supervised release, Fiftesn days later,

Rodriguez-Vega was issuad a Noflce to Appear, alleging that she was removable because her conviction gualified as an
aggravated felony under 8 U.S.C, § 1227{a}(2)(A)(ill).

Rodriguez-Vega filed a petition to vascate her conviction under 28 U S.C. § 2255 on the ground that her counsel provided
ineffective asslstanca by falilng to adequatsly advise hor regarding the immigration conssquence of her plaa, In the alternative,

she requested that the courtorder an evidentlary hearing. In support of her pefition, Rodriguez-Vega filed a doclaration denying
that her counsel ever told har that her plea would cause her to ke removed,

The district court ordered an expanslon of the record and supplemsntal brlefing, and directed the government to file a declaration
from Rodriguez-Vega's counsel. Her counsel stated in his daclaration that

fplrior to Ms. Rodriguez [slc} guilly plea | had several conversations with here [sic] regarding potential Immigration
consequences. |explainad to Ms, Rodriguez *786 that there was a potential o be deported based on her

Immigration status. [ explained to Ms. Redriguez that, . . [ balieved she had a better chance with Immigration with a
misdemeanor than a felony,

The district court denied the petifion without helding any furthar hearing, It held that her counsel was required to advise his client
only that her plea created a general tisk of removal. The district court found this duly satisfied by his statement priar to Rodrlguez-
Vega's guilly plea that she faced a "potential” of removal, and by his statement at the sentencing hearing that she faced a "high
likelihood" of removal, It also found that even assu ming that counsel's performance was ineffective, Rodriguez-Vega was not
prejudiced by that conduct. Rodriguez-Vega appeals. '

Il

To prevail on her claim of ineffective assistance of counsel, Rodriguez-Vega must demonstrate that her aftorney's representallon

"fell below an objestive standard ofteasonablaness,” and that she suliered prefudice as a result. Stickland v, Washington, 466
U.5, 668, 688, 694, 104 S.Ct. 2052, 80 1..Ed.2d 674 (1884).

A,

With respact to the Ineffactive performance prong, the district court erred because it applled the wrong legal standard, "Whan the
law Is not succinet and straighiforward . . ., a criminal defonse attorney need do no mere than advise a nongitizen that pending
sfiminal charges may carry a risk of adverse immigration consoquences.” Padifia v, Kentucky, 559 U,S, 358, 369, 130 S.Ct. 1473,
176 L.Ed.2d 284 (2010). However, where the law is "succingt, clear, and explicit that the conviction renders removal virually
certain, counsel must advise his client that removal is & virtual certainty. k. at 368-69, 130 8.CL 1473 {"Wihen the deportation

consequence is truly clear, , .. the duty to give correct advice Is equally clear."y, United States v. Bonilla, 637 F.3d 980, 984 {9th
Gir2011) ("A criminal defendzant who faces almost certaln deportation is entitied to know more than that it is possible that a guilty

plea could lead to remaval; he Is entitied to know thatitis & virtual eerlainy.”) (emphasis in original).J&l

Whers the immigration stafute or controlling case iaw expressly identifles the orime of conviction as a ground for removal, "the
deportation consequence is truly clear.” Padilia, 559 U.8, at 369, 130 5.CL 1473, Here, as in Padilfa and Bonilia, the Immigration
statule exprassly Identifies Rodriguez-Vega's conviction as & ground for removal. See 8 U.S.0. §8 1101(a)(43)}N), § 1227(a)(2)
(ANiil), see also Padillg, 559 U.S, at 368, 130 S.Ct, 1473 ("Padilla's counsel could have easlly defermined that his plea would
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make him eligible for depottation simply from reading the text of the statute™. Her conviction of a removable offense renders her
removal "practically inevitable." 2adjifa, 559 U.8. a 363-64, 130 8.Ct, 1473, Accordingly, we held that Rodriguez-Vega's counsel

was requlred to advise her that her conviction rendered her removal virtualky certalr, or words to that effect. See Bopilia, 837 Fad
at 984,

That Rodriguez-Vega might theorstically avold removal under the family member axceplion for first-ime offenders, se2 8 U.8.G,
§ 1101(a){43XN)}, by receiving withholding of removal, ses 8 U.S.C. § 1231(b)3), crby qualifying for relief under the Convention
Agalnst Torture ("CAT"), see B C.FR. § 1208.15(c), does *787 not alter our conclusion that on the record before us her remaoval
was virtually certain I8l

We also reject the government's arguments that counsel's performance was not Ineffective because Rodriguez-Vega received
nofice that she mightbe removad frem a provision In the plea agreement and the courts plea collogquy under Federal Rule of
Criminal Procedure 11. The governments performance In ineluding provisions in the plea agreament, and the court's
petformance atthe plea colloquy, are simply irrelevant to the question whether sounsel’s peiformance fell below an abjective
standard of reasonableness, See Padilla, 559 U.8. at 371, 130 $.Ct 1473 (quoting Hill v. Lockhart, 474 1.8, 52, 62, 106 5.Ct,
360, 88 I..Ed.2d 203 (1986) (White, J., concurring in the judoment) {"Itis quintessentially the duty of counse! to provide her client
with available advice about an Issue Ilke deportation and the faliure to do so “clearly satisfies the first prong of the Striekiand
analysls." (emphasis added})}; ses also Librefll v. Unfted Stafes, 516 U.S. 29, 60-51, 116 S.Ct. 358, 133 LEd.2d 271 (1 895);
Unfted States v. Urlas-Marrufo, 744 F.3d 361, 369 (5th Cir.2014) ("It is counsel's duty, notthe courts, to warn of ceriain

immigration consequences, and counsel's fallure cannot be saved by a ploa collogquy.™

Nor do counsel's statements made after Rodriguez-Vega had already pled guilty, that she faced a "high likelthoad” of remaoval,
salisfy his duty to accurately advise his client of the removal conzequernces ofa plea before she enters into it, See Padilla, 559
U.S. at 364, 130 8.0t 1473 ("Before declding whether to plead gulity, a defendant s entiled to “the effective assistance of
competent counsel" (emphasis addsd)); Lader v, Cooper, U.S, . 132 SCt 1376, 1384, 182 L .Bd 2d 398 (2012} ("During
plea negotiations defendants are "entitled to the effective assistance of competant counse!,™ {citation omitted) (emphasis
added)). This is becauss, had she been properly and fimely advised, Rodriguwez-Vega could have instructed her counsel to
atempt to nsgofiate a plea that would notresultin her removal. See ila, 569 U5, ai 373, 130 S.CL 1473 ("Counsel who
possess the most rudimentary understanding of the depertation consequences of a pariicular criminal offense may be able fo
plea bargain creatively with the prosecutor in order to craft a conviction and sentence that reduce the likelinood of deportation, as
by avoiding a conviction for an offense that automatically triggers the remaoval consecuence."); Varfelas v. Holder, u.S.

132 S.Ct. 1479. 1492 n. 10, 182 L Ed.2d 473 (2012) ("Armed with knowledge that a guilty plea wolld preclude fravel abroad,
alien}] [defendants] might endeavor to negotiate & plea to a nonexcludable offense"); see also Hemandez-Cruz v. Holder, 651
F:3d 1004, 1110-11 (8th Cir.2011) (discussing a plea agresment in which "ilhe state secured convictions on the charges that are
punished more harshly under state law withoutincurring the expense and hassle of a trial" and the defendant "agreed to plead
guilty o a charge that, although more sericus, had a smaller chance of causing adverse immigratfon consequences"). *In order
that the[] benefits [of plea bargaining] can be realized, however, criminal defendants require effective counsel during plea
negotiations. Anything less .. . might deny a defendant affective representation by counsel at the only stage when legal sid and

advice would *788 help him." {Intermal quotation marks omitisd) (alteration in original) {emphasis added). Missour! v. Frve,
LS, 132 8.Ct. 1389, 1407-08 182 | Fd.2d 370 {2012).

The undisputed avidence clearly demanstrates that counsel's perfermance was constitutionally ineffective. According to
counsels own declaration, before Rodriguez-Vega pled gulity he never informed herthat she faced anything more than the mere
“potential" of removal. Because the immigration consequences of her plea were clear and het removal was virtually certain, we
hold counsel's performance constitutionally ineffective. Strickland, 468 U.S. at 688, 104 S.Ct 2052,

B.

The government also atgues that Rodriguez-Vega did not satisfy the prejudice prong of the inoffective assistance of sounsel test,
To satlsfy the prejudice prong, a petitioner must demonstrate that "there Is 2 reasonable probability that, but for counsel's
unprofessional efrors, the result of the proceeding would have been different” Strickiand. 466 .S, at 694, 104 8,Ct, 2052, A
"reasonable probability" s a standard of proof "suficientto undermine contidence In the outcome” and s "somawhat lower" than
a preponderance of the evidenca. /d. "fT]e obtain rellef on this type of claim, a petitoner must convince the court that a decision fo
reject the plea bargain would have been rational under the circumstances.” Padifla, 559 U.S, at 372, 130 S.Ct 1473. Where
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ineffective assistance leads a petitioner to accept a plea bargain, a differant result means that "butfor counsesl's errors,
[Rodriguez-Vega] would either have gene to frlal or recolved a better plea bargain." Howard, 381 F.3d at 882,

1.

Rodriguez-Vega alleges that she would not have accepted the piea had she known she would be removad. Instead, she
declares, "l would have Insisted on A) proceeding to trial; or B) an offer thatwould not have caused my deportation.”

A petitioner may demonstrate that there existed a reasonable probabllity of negoliating a better plea by identifying cases
indicating a willingness by the government to permit defendants charged with the same ora substantially similar crime to plead
guilty to a non-removable offense. Cf. Unifed Stafos v. Rava-Vaca. 771 F.2d 1195, 1209 (9th Cir.2014) (statistical evidence
regarding proportion of allens raceiving rellef in conjunction with individuallzed evidence suppoits finding of a plausible basls for
alien's relief}. In her opening brief, Rodrigusz-Vega cites four recent cases from the Southern District of California in which
defendants originally charged with Transportation of llegal Allens In viclation of 8 U.8.C, § 1324 pled guilty to being an

accessory after the fact In violation of 18 U.8.C. § 3./0 These cases demonstrate a reasonable probabllity that, but for counsel's

deficient performance, *789 Rodriguez-Vega could similarly have negotiated a different plea agresment not requiring her
removal.

A petitloner may also demoenstrate & reasonable probability by showing that she setfled on a charge In a purpossful attempt to
avold an adverse effecton her immigration status. See Kovacs v, United States, 744 E3d 44. 53 (2d Gir.2014) (finding petitioners
"single-minded focus in the plea negetiations [on] the risk of immigratlon consequences” and evidence that he “setiled on [the
felony charge] for the sole reason that [sounsel] belleved it would not impair [pefiioner's] immigration status. . .. showled] a
reasonable probabillty that he could have negotiated a plea with no effest on his immigration status "), Rodriguez-Veya rejectad
an Initial plea bargaln containing e sfipulated removal provision, and accepiad the revised plea bargaln only after this provision
had been removed. In addltion, counsal's declaration states that his client accepted the revised plea after he advised herthat
“she had a better chance with Immigratlon with the misdemeanor conviction™ than with the charged falony, These facts indicate
that Rodriguez-Vega sstiled on the misdemaanor charge with the stipulated removal provislon deleted spedifically in order to
limit her chances of removal and, consequenty, showed a reasonable probability that, but for counsel's failure to provide
adequate advice, she would have negotiated a plea bargain not requiring her removal,

2.

Alternatively, Rodrigusz-Vega has demonstrated prejudice by showing & reasonable probabllity that, even in the absence of a
more favorable plea agreement, she would have gone to tial, It is ofien reasonable for a non-citlzen fackng nearly automatic
removal to turn down a plea and go fo frial risking a longer prison ferm, rather than to plead guilty to an offense rendesting her
removal virlually certain. See Padilla, 559 1.8, at 368,130 S.Ct, 1473 ("Prreserving the clisnt's Fght to remaln in the United
States may be more important to the clisnt than any potential jail sentence.” (quoting INS v, St Cyr, 533 U.S. 289, 322, 121 864
2271, 150 L Ed.2d 347 (2001) (alteration omitted))). We have found prejudice where a ner-cilizen damonstrates clearly that sha
placed a "particular emphasis" on the immigrafion consecquence of a plea In declding whether or notto acceptit. Unifod States v,
Kwan, 407 F.3d 1005, 1017-18 (9th Cirn2005). abrogated on other grounds by Padifla, 559 U.8. 356, 130 §.Ct. 1473.

Here, as noted, Redriguez-Vega made a conceried effort fo avaid separation from her family, all of whom resitde In the United
States, by rejecting an initial plea agreement containing a stipulated removal provision. See id. at 1017 ("Kwan has aleo gone to
great lengths to avold deportaiion and separation from his wife and chitdren, who are all United Stales citizens."); see also United
States v, Aldnsade, 886 F.3d 248, 265 (4th Cir.2012) {"We have .. . found prejudice where the defendant, whose counsal
misinformed him of deportation consequences, had significant familial les to the United States and thus would reasonably risk
going to frial Instead of pleading guilty and facing certaln deporlation.™). She also demonstrated that she placed great emphasis
on remaining in the United States by having numerous conversations wiih har counsel regarding the immigration consequences
of her plea. Soe Kwan, 407 F.3d at 1017 (alteration in original) {"That Kwan asked counsel about the immigratlon consequences
of ploading guilly before agreeing to do so demonstrates clearly “that he placed particular emphasls on [romigration
consequences) *790 in declding whether or not to plead guilty,” (quoting Hilf. 474 U8, at 60, 108 S.Ct. 368)).

Rodriguez-Vega was Just twenty-two years old at the time she entered Into the plea agreement. Had she gone to trial on the
Initial felony charge, she faced a prison term likely spanning just 10-18 months &l A young lawiful permanant resident may
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rafionally risk a far greater sentence for an opportunity to aveid Iifetime separation from her family and the country In which they
reside. See UUnited States v. Orocjo, 645 F.3d 630, 645 (3d Cir2011), abrogated on other grounds by Chaidez v United Stales

LS, 183 S.Ct. 1103, 188 L..Ed.2d 148 {2013) ("Mr. Orecio was only 27 years old at the tme he entered the plea
agreement, and he ratlonally could have beet more concerned abouta near-cariainty of muitiple decades of banishment from
the United States than the pessibllity of a single dacads in prison.”. Taken together, these facts demonstrate that Rodriguez.
Vega placed a parficular emphasls on preserving her abllity to rematn In the United States, and that had she known that her
removal was virtually certain she would have acted rationally in rejecting the second plea agreement and golng lo frlal,
Accordingly, she has demonsfrated prejudice on this ground as well, See Kwap, 407 E3d.at 1017-18.

3.

The govemment ralias on inapposite cases outside of the immigration context In which we have held that defendants were not
prejudiced where thay were advised, either by the plea agresment orthe court, that there existed a possibility of & harsher
sentence than they anticipated receiving. See Woingek v. Del Papa, 497 E3d 998, 1003 (0th CIr2007): Unfied States v Turner:

e Ve T W

881 F.2d 684, 687 (9th Cir. 198D} Unite‘g wlates v. Thomton, 23 F.3d 1532 1533-34 (Oth Cir.1994). Unlika In criminal cases, in

which itls the courts that retain discratlon over ciiminal sentencing, courts have no discretion over the Immigrafion consequences
of a conviction for a remavable crime. Padilla, 659 U.8, at 363-64, 130 8.Ct 1473, Here, the courl's advisement and the
statements in the plea agreemsnt that Rodriguez-Vega fated the possibllity of removal did not purge preludlies, if for no other
reason than that they did not give her adequate notice regarding the actual consequences of her plea. The plea agresment and
plea colloquy, like the advice of her lawyer, each notif'ed Rodriguez-Vega only that there existed a possibillty of removal, when in
fact her removal was virtually certaln, The plea agreemsnt stated that "Defendant recoghizes that pleading guilty may have
consequences with respect to her immigration status." (Emphasis added,) While warning of a dire conseguence, the plea
agreement characlerizes s fikefihood only as somathing that "may" happen, Wa rring of the possibility of a dire consequenca is
no substittte for warning of its virtual cerfainty, As Judge Robart L., Hinkle explained, "Well, | know every ime that | geton an
alrplane thatit could crash, but if you tell me it's golng to crash, I'm hot getting on.” Unffed Stales v, Chol, Case No. 4:08-CV-
00386-RH, Transcript, Docket No. 98, at 52 (D.Fla, Sept. 20, 2008)2.

*791 Counsel's statement at Rodriguez-Vega's seniencing hearlﬁg that "there is a high likelihood that she'll still bs deported. li's

still probably considered an aggravated felony for purposes of immigration law” (emphasis added), I8 similarly deflslent because

itlikewise fails to state acourately the plain and clear status of tho law, see Padilla, 539 U 8. at 358-69. 130 8.01, 1473; Bonilla,
637 F.3d at 984, and thus understates the iikalthood that his ciient would be removed, Moreover, even had counsel accurately
stated that Rodriguaz-Vaga's removal was virtually certain, we weuld siill find his statement inadeguate {o purge prejudice
because it came too late, Prior to pleading guilty, Rodriguez-Vega could have simply rejected the plea and gone to trial, or
direcled counsel to attempt to negotiate a plea not requiring her removal. By the time counsel made his statement at the
gentencing hearing, however, she could not do elther unless she first ohiained the court's permisslon to withdraw her plea. See
Orocio, 645 F.3d at 646 (court's advice at sentencing came "far too late In the process . . . to effectively alert Mr, Oreclo to the
severe removal consequences of hls guilty plea of five months before”). Mareover, as stated above, by tha time of her sentencing
hearing plea bargaining had ended and with it Rodriguez-Vega's ablllly to derlve benefitfrom her counsel's advice during the
most critical period. Missourf. 132 S.Ct, at1407-08; ses also Padilla, 569 U 5, at 373, 130 S.Ct. 1473 Vatfelas, 132 8.CL at 1492
n.19; Hemandez-Cruz, 651 F3d at 1110-11.

C.

Pefitioner contends that the district court eired in faifing fo conduct an evidentiary hearing and asks thatwe remand for further

proc:eeding:s.lml However, the district court ordered an axpansion ofthe record by directing the government fo file a declaration
from Rodriguez-Vega's former counsel as to all communlcations between himself and his former client tegarding deperiation
consequences. The declaration was filed along with the declaration regarding communications as o deportation consequences
previously flled by Rodriguez-Vega. These declarafions, along with the other material before the district coy rt, were adequate to
allow it to resolve the question presented by the § 2255 nefiton. An oral heating is not necessary in all cases. Frequently, as
heta, an expansion of the record accompanied by supplementat briefs will suffice for that purpose. See Blackledge v, Allison, 431
U.5.63.80-83,97 8.C1. 1621, 52 | Fd.2d 136 {(1977) (helding thatthe distriet court erred in summarily dismissing petitioner's
habeas petition and stating that, on remand, the disirict court may elther hold an evidentlary hearing or uiilize other measures,

such as ordering expanslon of the record, which may render a hearing unnecessary); Chang v Unifed Sitafes, 250 F.3d 79, 88
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{2d Cjr.2001) fcourts may use methods under § 2255 to expand ths record without conducting a full-blown testimonlal hearing);

792 Uniled *792 States v. Pollarg, 958 F.2d 1011, 1031 (D.C Cir.1892) ("Only whers the § 2255 motion ralses “detalled and specific’
factual allegations whose resolufion requites information outside of the record or the judge's *personal knowledge or recollection’
must a hearing be held.").I-'U-1 Even in the non-habeas context, courts frequently decide motions on the paper record without

holding oral hearings. See FED.R.CIV.PRQC. 43(c) ("When a motlon relles on facts cutside tha record, the court may hearthe
matter on affidavits or may hear Itwholly or partly on oral testimony cr on depositions.”).

The district court did nof abuse Its ¢lscretlon In failing to conduct a full evidentiary hearing in this case. The expanded record

provides an adequate basis on which to resolve both the ineffective performance and the prejudice Inquiries. 121 The district court
resolved both Issues, and the paries fully briefed both on this appeal. Accordingly, It ks appropriate for us o deside thoss Issues
here. See Kovacs. 744 F3d at £4 (reversing district court's dismissal of a coram nobis petition without holding an svidentiary
hearing, and directing that the district court issua the writ), Becauss, for the reasons setforth above and under the sontrolling .
cases, Rodriguez-Vega prevalls both on ineffective performance and on prejudlce, her sonvicion cannot stand. ’ i

CONCLUSION :

We hold that Rodriguez-Vega recelved Ineffective assistance of counsel. Accordingly, we vacate the conviction and remand o :
the disirict court. f

VACATED AND REMANDED,

[11 Although the Judicial Code describea § 2265 petitions as "motiona," 26 1).8.C. § 2255, we uliize the popular terms "petition” and "petitioner” for
waso of reference. Sce Unifed Stetes v, Howerd, 381 F.3d B73. 877 & n. 4 (Sth Cir.2004),

[2] All refarances in this oplion to Rodriguez-Vega's counsel are to the attorney that representad her In her oriminal case. :

[2] The record does not contain the complete nttial plea agresment offered to Rodriguez-Vega, However, the government does not contest

Redriguez-Yega's description on appeal of the first ploa agreement as baing the same as the second axeept as desaribed In the above paragraph
of the: text,

[41 The partiss stipulated that & maglstrate Judge could conduct all proceedings In the district court. See 28 U.S.C. & 836(c)(1).

[5] Many opinlons use the terms "remaval” and "deportation” interchangeably.

161 Bonillz desciibed the fkelihood of the appelant's removal as *virtually certaln” notwithstanding the availability of withholding and CAT relief, which
is not surprising given how rarely such rellsf Is granted.

[71 See Informatlen, United Siates v Gonsalez-Sanchez, No, 3:13-CR-00477-RBR (8.D.Cal. Feb, 7, 2013), ECF No. 14; Judgment, Gonsalez-
Sahchez, No. 3:113-CR-C0477-RBB (8.D.Cal. Mar, 8, 2073), ECF No. 32; Information, United States u Camey-Arriaza, No, 3:14-GR-01448-WVG
(8.D.Cal, May 27, 2014), ECF Mo. 20; Judgment, Gamey-Arriaza, No. 3:14-CR-01448-WVG (8.D.Cal. June 11, 2014}, EGF No. 38; Information,
Unifed States v Godinez-Aldles, No. 3:14-cr-01531-DHB (8.D.Cal. June 3, 2014}, EGF No. 28 Judgment, Godinez-Avles, No. 3:14-cr-01531-DHB
(8.0.Cal. July 1, 2014}, ECF No. 40; Indictment, United States v Jarffo-Ochea, No. §:12-cr-01818-AJB {3.D.Cal. May 9, 2012}, ECF No. 17;
Judgment, Jarifo-Ochoa, No, 3:12-cr-01818-AJ8 (8.D.Cal. Feb, 5, 20113), EGF No. 87.

[8] Because she had no apparent prior eriminal history, had she been convisted at frial of the Initlal charge of felony Atterapled Transportation of
lMegal Aliens, Rodrguez-Vega's base offanss level likely would have been 12, and she would have been in Criminal History Category |, Viekiing a
Guldeline range of 10-16 months. See U.5.8.6. § 2L1.1; id. Chap. 5, Parl A,

18 Even though the plea agreement alzo stated that "Defendant nevertheless affirms that she wants to pload guilty regardiess of any Immigration
consetuences that his [sic] plea may entall, even if the conssquence Is his [skd autormatic removal,” this statemant also did not cure prejudice, We
give little welght to sush a hypathetical provislon, which lacked any referencs to the spacifics of Rod riguez-Yega's case, Morsover, the

affectivenass of this written warning was substantially d'minlshed by the context in which it was given, l.¢. the oral stalerments by Redrigusz-Vega's
counsel and the court that she faced only & posslbility of removal,

[10] Although this recuest is mool in view of cur ruling for Petitloner on the merlts, we beliave it worth explaining that the district court did not commit
the procedural error that Petitioner charges It with.

[111 Of course, a district eourt may not summanly dismiss a petifion without holding an evidenifary hearing unless the petiticher falls to allege facts
which, If true, would entille him to relie?, or the pefition, files and record of the case contlusively show that he Is entiiled 10 no relief, 28 U.S.C. §

2255, Howard, 381 F.3d at 877,

[12] As the government liself paints out In te brief on appeal, "The court record itself s volsminous for this misdemeaner case. The record contains
56 itema befora tha maglstrate's order. The magistrate judge mads & compiste and thorough record of this case and the case should not be
remandad for further evidentiary hearing.
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